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15. The Chapters On Legal
Punishments (4l-Hudid)
From The Messenger
Of Allah &

Comments:

“Hadd” means to stop or prevent, and in the Shari‘ah it means the restrictive
ordinance of Allah % and the punishment for non-observance thereof. Qisas
or killing in retaliation is not included in Hudiid, as it is the right of human-

beings and can be pardoned.

Chapter 1. What Has Been
Related About Those From
Whom Punishment Is Not
Required

1423. ‘Ali narrated that the
Messenger of Allah £ said: “The
pen has been lifted from three; for
the sleeping person until he
awakens, for the boy until he
becomes a young man and for the
mentally insane until he regains
sanity.” (Hasan)

[He said:] There is something on
this topic from ‘Aishah.

[Aba ‘Eisa said:] The Hadith of
‘Ali is a Hasan Gharib Hadith from
this route. It has been reported
from more than one route from
‘All [from the Prophet ] and
some of them mentioned: “from
the boy until he has a wet dream”
and we do not know that Al-Hasan
(Al-Basri) heard from ‘AlL.

This Hadith has similarly been
reported from ‘Atd’ bin As-S@’ib,
from Aba Zibyan, from ‘Ali [bin
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The Chapters On Legal Punishments 208 29ul! itail
Abi Talib), from the Prophet . It
has also been reported from Al-
A‘mash from Abu Zibyan, from
Ibn ‘Abbas, from ‘Ali in Mawqif
not Marfu‘ form. And this Hadith is
acted upon according to the people
of knowledge.

[Abi ‘Eisa said: Al-Hasan was alive
during the time of ‘Ali and he saw
him but we are not aware of him
hearing from him.] Aba Zibyan’s 4
name is Husain bin Jundab.
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Comments:

AvaAssh o] dsste

Most of the people of knowledge and scholars have accepted and agreed with
this narration, but there is a difference of opinion on its details. All the
scholars and the people of knowledge agree that these three kinds of people
mentioned in the narration will not be considered sinners.

Chapter 2. What Has Been
Related About Averting Legal
Punishments

1424, ‘Aishah narrated that the
Messenger of Allah #£ said: “Avert
the legal penalties from the
Muslims as much as possible, if he
has a way out then leave him to his
way, for if the Imam makes a
mistake in forgiving it would be
better than making a mistake in
punishment.” (Daf)

(Another chain) which is similar
to the narration of Muhammad bin
Rabi‘ah (a narrator in no. 1424)
but he did not narrate it in Marfii
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The Chapters On Legal Punishments

form. [He said:] There are
narrations on this topic from Abi
Hurairah and ‘Abdullah bin ‘Amr.
[Abi ‘Eisa said:] We do not know
of the Hadith of ‘Aishah to be
Marfi‘ except from the report of
Muhammad bin Rabi‘ah from
Yazid bin Ziyad Ad-Dimashqi,
from Az-Zuhri, from ‘Urwah, from
‘Aishah, from the Prophet .
Waki' reported it from Yazid bin
Ziyad similarly, and he did not
narrate it in Marfa‘ form. The
narration of Waki‘ is more correct.
Statements like this have been
reported from more than one of
the Companions of the Prophet #&.
Yazid bin Ziyad Ad-Dimashgi is
weak in Hadth and Yazid bin Abi
Ziyad Al-Kufi is more reliable than
this one, and earlier.
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Such words and expressions of the Companions are moral and rescuing
suggestions to the Imam, judge and the the ruler. The judge or person in
authority should always try to save the offender and should not apply the
Hadd punishment if there is a chance to save the offender. Before imposing
the Hudud the judge is required to confirm that the offender is a sane person,
and he committed the crime in that state. The judge must make sure that the
offender is not under pressure, or he is not a drug addicted man. If the
offence is proven and the witnesses are available, then the offender should be
punished. (Tuhfat Al-Ahwadhi v. 2. p.318.)

Chapter 3. What Has Been
Related About Covering (The
Faults Of) The Muslim

1425. Abu Hurairah narrated that
the Messenger of Allah # said:
“Whoever relieves a Muslim of a
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The Chapters On Legal Punishments

burden from the burdens of the
world, Allah will relieve him of a
burden from the burdens of the
Hereafter. And whoever covers
(the faults of) a Muslim, Allah will
cover (his faults) for him in the
world and the Hereafter. And
Allah is engaged in helping the
worshipper as long as the
worshipper is engaged in helping
his brother.” (Sahih)

[He said:] There are narrations on
this topic from ‘Ugbah bin ‘Amir
and Tbn ‘Umar.

[Abu ‘Eisa said:] This is how the
Hadith of Abu Hurairah was
reported by more than one
narrator; from Al-A‘mash, from
Abu Salih, from Aba Hurairah,
from the Prophet &, similar to the
narration of Aba ‘Awanah.

Asbit bin Muhammad reported it
from Al-A‘mash, who said: “It has
been narrated to me from Abu
Salih, from Abt Hurairah, from
the Prophet #£,” and it is similar.
[It is as if this is more correct than
the first narration].

(Another chain) for this Hadith
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1426. Tbn ‘Umar narrated that the
Messenger of Allah #¢ said: “The
Muslim is the brother of the
Muslim, he doesn’t oppress him
and doesn’t put him into ruin, and
whoever is concerned for the needs
of his brother, Allah is concerned
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The Chapters On Legal Punishments

for his needs, and whoever relieves
a Muslim of a burden, Allah will
relieve him of a burden from the
burdens of the Day of Judgement
and whoever covers (the faults of)
a Muslim, Alldh will cover (his
faults) on the Day of Judgement.”
(Sahih)

[Abu ‘Eisa said:] This Hadith is
Hasan Sahih Gharib as a narration
of Ibn ‘Umar.
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Chapter 4. What Has Been
Related About Prompting In
Cases Of The Legal
Punishments

1427, Ibn ‘Abbis narrated that the
Prophet # said to Ma‘iz bin
Milik: “Is what has reached me
about you true?” He said: “What
has reached you about me?” He
said: “It has reached me that you
had relations with the slave-maid of
the family of so-and-so.” He said:
“Yes.” So he testified four times,
and he gave the order that he be
stoned. (Sahih)

[He said:] There is something on
this topic from As-Sa’ib bin Zaid.
[Abd ‘Eisa said:] The Hadith of
Ibn ‘Abbas is a Hasan Hadith.
Shu‘bah reported this Hadith from
Simak bin Harb, from Sa‘eed bin
Jubair in Mursal form without
mentioning Ibn ‘Abbas in it.
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Comments:

212 29 tgil

The Prophet # suggested to him a way to escape by asking him in a question,
as it is clear in the narration of Ibn Abbas (Al-Bukhari 6824)

Chapter 5. What Has Been
Related About Averting The
Legal Punishments From The
One Who Confessed If He
Changes His Mind

1428. Abu Hurairah narrated:
“Ma‘iz Al-Aslami came to the
Messenger of Allah £ and said
that he had committed adultery, so
he # turned away from him. Then
he approached from his other side
and said: ‘{O Messenger of Alldh!]
I have committed adultery.” So he
turned away from him. Then he
came from his other side and said:
‘O Messenger of Allah! I have
committed adultery.” So he gave
the order (for stoning) upon the
fourth time. He was taken to Al-
Harrah and stoned with rocks.
Upon being hit by the rocks, he ran
swiftly until he passed a man with a
camel whip who beat him with it,
and the people beat him until he
died. They mentioned to the
Messenger of Allah @, that he ran
upon feeling the rocks at the time
of death. So the Messenger of
Allah & said: ‘Why didn’t you
leave him?”” (Hasan)

[Abla ‘Eisa said:] This Hadith is
Hasan. It has been reported through
more than one route from Abu
Hurairah. This Hadith has been
reported from Az-Zubri, from Aba
Salamah, from Jabir bin ‘Abdullah
from the Prophet #£ and it is similar.
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1429. Jabir bin ‘Abdullah narrated:
“A man from the tribe of Aslam
came to the Prophet # and
confessed to adultery. He turned
away from him, then he confessed
(again). Then he turned away from
him (again) until he had testified
against himself four times. So the
Prophet #£ said: “Are you insane?”
He said: “No” He said: “Are you
married?” He said: “Yes.” So he
gave the order and he was stoned
at the Musalla. He ran when he
was struck by the stones, and he
was caught and stoned until he
died. So the Messenger of Allah &
spoke well of him but he did not
perform the (funeral) Salat for him.
(Sahih)

[Abu ‘Eisa said:] This Hadith is
Hasan Sahih. This Hadith is acted
upon according to some of the
people of knowledge, the
punishment is carried out for one
who confesses against himself
regarding adultery when he does so
four times. This is the view of
Ahmad and Ishaq. Some of the
people of knowledge said that the
punishment is carried out when he
affirms it one time. This is the view
of Malik bin Anas and Ash-Shafi‘i.
Those who hold this view use the
Hadith of Aba Hurairah and Zaid
bin Khalid as proof, in which two
men disputed with the Messenger
of Allah #£. One of them said: “O
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The Chapters On Legal Punishments

Messenger of Allah! My son had
unlawful sexual relations with this
man’s wife.” And it is a lengthy
Hadith. The Prophet & said: “O
Unais! Go to this man’s wife and if
she confesses then stone her.” And
he did not say: “If she confesses
four times.”
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An adulterer who admits his sin, but his sin is still hidden from the people,
should be given a chance to refuse to admit his sin. If he refuses, he should be

spared the punishment.

Chapter 6. What Has Been
Related About It Being
Disliked To Intercede In Legal
Punishments

1430. ‘Aishah narrated: “The
Quraish were troubled by the affair
of a woman from the tribe of
Makhziim who stole. So they said:
‘Who will speak about her to the
Messenger of Allah #£?” They said:
‘Who can do it other than Usamah
bin Zaid, the one dear to the
Messenger of Allah?” So Usamah
spoke with him. the Messenger of
Allah # said: ‘Do you intercede
about a penalty from Allah’s
penalties?” Then he stood up and
adressed the people saying: ‘Those
before you were only destroyed
because they used to leave a noble
person if he stole. And if a weak
person stole they would establish
the penalty upon him. And by
Allah! If Fatimah bint Muhammad
stole, then 1 would cut off her
hand.” (Sahih)

[He said:] There are narrations on
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The Chapters On Legal Punishments

this topic from Mas‘ad bin Al-
‘Ajma’ [and they call him Ibn Al-
Afjam], Ibn ‘Umar and Jabir.

[Abu ‘Eisa said:] The Hadith of

‘Aishah is a Hasan Sahih Hadith.
[And they call him Mas‘id bin Al-
A'jam, and he narrated this Hadith.]
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The name of this woman was Fatimah bint Aswad bin ‘Abdullah. She was the
niece of Abii Salama. In the beginning, she used to borrow from people and
did not return the borrowed money or other things, moreover she would deny
that she had borrowed anything. She developed the habit of stealing, and her
hand was cut off due to this habit. According to most of the scholars the
punishment of cutting the hand cannot be imposed on refusal of return of the
borrowed things, but in the view of Imam Ahmad and the Zahiriyah, this
punishment can be imposed if the borrowed things are not returned. (Minnat

Al-Mun‘im v.3. p. 138.)

Chapter 7. What Has Been
Related About Confirming
Stoning

1431. ‘Umar bin Al-Khattab said:
“The Messenger of Alldh &
stoned, Abu Bakr stoned, and I
stoned. If I didn’t dislike that I add
to the Book of Alldh, I would have
written it in the Mushaf, for 1 fear
that there will come a people and
they will not find it in the Book of
Alldh, so they will disbelieve in it.”
(Sahih)

He said: There is something about
this from ‘Ali.
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Comments:

The fear, “‘Umar had apprehended, proved true. The Khawarij, the Mu‘tazilah
and other modernists of today are against stoning.

1432. ‘Umar bin Al-Khattab said:
“Verily Allah sent Muhammad
with the truth, and he revealed the
Book to him. Among what was
revealed to him was the Ayah of
stoning. So the Messenger of Allah
#¢ stoned, and we stoned after
him. I fear that time will pass over
the people such that somone will
say ‘We do not see stoning in the
Book of Allah.” They will be
misguided by leaving an obligation
which Allah revealed. Indeed
stoning is the retribution for the
adulterer if he was married and the
evidence has been established, or
due to pregnancy, or confession.”
(Sahih)

[There is something on this topic
from ‘Ali. Abu ‘Eisa said:] This
Hadith is Hasan Sahih. [ It has
been reported through more than
one route from ‘Umar bin Al-
Khattab.]
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Pregnancy will be deemed a proof of fornication if the woman is unmarried or
her husband blames her. Though the recitation of this Verse is abrogated but
its continuity is not essential for the implication. the presence of a Verse in
the Quran is considered a proof of its validity and continuity, therefore,
rejecting a Sahih narration by declaring it information without any proof is

not logical thinking.
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Chapter 8. What Has Been
Related About Stoning The
Married Adulterer

1433. ‘Ubaidullah bin ‘Abdullah
bin ‘Utbah narrated that he heard
from Abu Hurairah, Zaid bin
Khalid, and Shibl, that they were
with the Prophet # and two men
came to him disputing. So one of
them stood before him and said: “I
ask you by Allah, O Messenger of
Allah! Only that you would judge
between us by the Book of Allah.”
So his disputant said — and he was
more eloquent than him: “I agree
O Messenger of Allah! Judge
between us by the Book of Allah,
and allow me to speak. My son was
a servant for this man and he
committed adultery with his wife.
So they told me that my son was to
be stoned. I paid him one hundred
female sheep and a female slave.
Then I met some people from the
people of knowledge and they said
that my son was to be lashed one
hundred times, and to be banished
for a year and that stoning is only
for this man’s wife.” So the
Prophet #£ said: “By the One in
whose Hand is my soul! I will judge
between you two by the Book of
Allah. The one hundred female
sheep and the female slave should
be returned to you. For your son is
one hundred lashes and
basnishment for a year. O Unais!
Go to this Man’s wife, and if she
confesses then stone her.” He went
to her and she confessed, so he
stoned her. (Sahih)

217 290! il

/s-b-bub—(/\r;u.dl)
(A &) J!dl;

ey e L a8 - vy
£ G D

o

Bas taely

[z Al AL Rl , ‘g,;ju

a“_} .UL>-U.:.L1_)_; o):,hd Lfas\w

u%; JGEE A PRt A

TS PR

BT 06, WL 4] 2B ol

SES G Eik 1 0,25 § &

G sl @108, Bed 08 4

PSP IR o P T P

f;; 13_;;&..&05&\01 p&u
&‘Jbbu—dfréb}obmbw

JG i,égﬁn ”‘;J| 5 rL;
S ol w1

e ;.,,3.,, il J,1>_L,| ‘ ’, g_u;
g -2

SEE ol s sl Je 2T g A

erp iRl gls 10 gl
LS.)L‘AJY‘ LSM‘.": :): dbr.w‘ L.:J}

s;;;i;_,j&ﬁ‘@‘#éf;i‘i”*?ff
e

upwuﬁwmu»':cz:sﬁ



The Chapters On Legal Punishments

(Another chain) with similar. And
(Another chain) with similar.

[He said:] There are narrations on
this topic from Abn Bakr, ‘Ubadah
bin As-Samit, Abi Hurairah, Abn
Sa‘eed, Ibn ‘Abbas, Jabir bin
Samurah, Hazzal, Buraidah,
Salamah bin Al-Muhabbaq, Abun
Barzah, and ‘Imran bin Husain.
[Abn ‘Eisa said:] The Hadith of
Abi Hurairah and Zaid bin Khalid
is a Hasan Sahih Hadith. This is
how it was reported by Malik bin
Anas, Ma‘mar and others from Az-
Zuhri, from ‘Ubaidullah bin
‘Abdullah [bin ‘Utbah], from Abua
Hurairah, and Zaid bin Khalid,
from the Prophet sz, they also
reported with this chain from the
Prophet #£ that he said; “If a slave
commits adultery lash her, if she
commits adultery the fourth time
sell her, even for a piece of twisted
rope.” Sufyan bin ‘Uyainah
reported from Az-Zuhri, from
‘Ubaiduliah, from Abu Hurairah,
Zaid bin Khalid and Shibl, and
they said: “We were with the
Prophet #.” This is how Ibn
‘Uyainah reported the two Ahadith,
from Abu Hurairah, Zaid bin
Khalid, and Shibl. But Ibn
‘Uyainah’s narration is mistaken;
Sufyan bin ‘Uyainah made the
mistake of entering one Hadith in
another Hadith. What is correct is
what was reported by [Muhammad
bin Al-Walid] Az-Zubaidi, Yanus
bin Yazid, and the son of Az-
Zuhri’s brother, from Az-Zuhri,
from ‘Ubaidullah, from Aba
Hurairah and Zaid bin Khalid,
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from the Prophet g, that he said: CE s et s se el L
“When the female slave commits v’“j e (‘j A= s 5""*"“
adultery [then lash her].” And Az- QG 5l K2 2 ‘:}M <5 &) L
Zuhri reported from ‘Ubaidullah |~ ~ = . e
from Shibl bin Khalid, from ==2'! May 8 0 8 L5V
‘Abdullah bin Malik Al-Awsi, from ez 2} Geg sl Zer o X2
the Prophet %, that he said: , 64)3 ’ o o’ ’

P - T - ° )‘a RRCTE S
“When the female slave commits  3» Wl Usx 345 cdols :;-’ s J6 S

!
fa ]

2

adultery.” And this is what is o yo s
RS e &y J=
correct according to the people of & J‘” SN o

Hadith. Shibl bin Khalid did not

see the Prophet &, Shibl only

reported it from ‘Abdullah bin

Malik Al-Awsi, from the Prophet

#&. This is what is correct, and the

narration of Ibn ‘Uyainah is not

preserved. It was related that he

said: “Shibl bin Hamid” and this is

a mistake, he is only Shibl bin

Khalid, and he is also called Shibl

bin Khulaid. [!!

TAYA cTAYVIC ‘L)JL \_5|J2;\J| uLa <3 gl cé)L%.:_H 4>J:>T cade e @,’J

bf; O PRI ) “ L_Sj“}” Sgd e YT4A c\T‘\VfC ‘rl.»wj s oH Oldw Eou> oo

Clll e & Lo s i e s TINE CVINY L (g Ll sl cATY /Y T4l

[ZZZY:C c.>}|.> yi] Sjg.! gf'i R \..JL_.H ;‘;3} e YO/\T“’\A c\T‘\VZC c(.l...a a‘j) S ;).f‘
G VUV s 0¥V i bl 5 ,n gl DVETE: LT callall oy sls s

[\T‘\V d rL..»] oj««ru;}.-b-} [TAYS: C‘LS)L"'-J‘] Jal.& b [Vvi4¢: a V.L..»].A.a..a

ooadl o ddly [VT40: o ] By [ S & Sldls YAV /0 a1l Jliay
[VEFA: Ju 5ls AR ZYARRE W qj ol YV /80l 5 Gl [EV /i aes]

NV YAREWS) Ty[veve: sb - ol
Comments: Niaeall S gl Sl pmem g Ol ey

The Book of Alldh (here) means the Commands of Allah and the decisions
according to it. As the orders of stoning to death are not written in the
Qur’an, similarly the orders of exile for one year are also not written in the
Qur’an, but it is a Command of Alldh, because obeying the Prophet & is
obeying Allah.

1434. ‘Ubadah bin As-Samit gz *eil ;c:; G5 — veve

narrated: “The Messenger of Allah f

@

# said: ‘Take from me. For Allih  Ole> 8 ‘ng‘ o <Ol315 Oyl

11 See no. 1440 also.
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has a way made for them: For the
married person who commits
adultery with a married person is
one hundred lashes, then stoning.
And for the virgin who commits
adultery with a virgin is one
hundred lashes and banishment for
a year.” (Sahih)
[Aba ‘Eisa said:] This Hadith is
Hasan Sahih. This is acted upon
according to some of the people of
knowledge among the Companions
of the Prophet #£. Among them
were ‘Al bin Abi Talib, Ubayy bin
Ka‘b, ‘Abdullah bin Mas‘dd, and
others. They said the married is
lashed and stoned. This was
followed by some of the people of
knowledge, and it is the view of
Ahmad and Ishaq. Some of the
people of knowledge among the
Companions of the Prophet #& —
among them were Abu Bakr and
others — said that the married
person is only stoned, not lashed.
Similar to this has been reported
from the Prophet #£ in a Hadith
other than this one, in the story of
Mai‘iz and others, in which he
ordered stoning and did not order
that he be lashed before stoning.
This is acted upon according to
some of the people of knowledge.
It is the view of Sufyan Ath-
Thawri, Ibn Al-Mubarak, Ash-
Shafi‘l, and Ahmad.
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Comments:

Most of the 4’immah; Malik, Ash-Shafi’

1, and Ahmad, are of the opinion that

a married adulterer should not be lashed before the punishment of stoning to
death. An-Nakha‘i, Al-Awza‘i, Ath-Thawri also have the same opinion.
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According to Ali, Ubay bin Ka‘b, Aba Dharr, Hasan Al-Basri, Ishaq, Dawad
and Ibn Mundhir, first he should be whipped, and then stoned.

Chapter 9. Something Else
About That (Refraining From
Stoning The Pregnant Woman
Until She Gives Birth)

1435. ‘Imran bin Husain narrated:
“A woman from Juhainah
confessed before the Prophet i
that she had comitted adultery, and
she said: ‘I am pregnant.” So the
Prophet # called for her guardian
and said: ‘Be good to her and if
she gives birth to her child then tell
me.” So he did so, and then he #&
gave the order that her clothes be
bound tightly around her. Then he
ordered her to be stoned and she
was stoned. Then he performed
(funeral) Salat for her. So ‘Umar
bin Al-Khattdb said to him: ‘O
Messenger of Allah! You stoned
her then you prayed for her?!” He
said: ‘She has repented a
repentance that, if distributed
among seventy of the people of Al-
Madinah, it would have sufficed
them. Have you ever seen
something more virtuous than her
sacrificing herself for the sake of
Allah?”’ (Sahih)

[Aba ‘Eisa said:] This Hadith is
[Hasan] Sahih.
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Comments:

The funeral prayer should be performed after stoning a fornicator. Most of
the scholars support this point of view. According to Imam Malik and Imam
Ahmad, elites of the society, the ruler, or head of the town, or city, should not
perform the funeral prayer of a fornicator, but this is against a Sahih and



The Chapters On Legal Punishments

222 391 Gl

clear narration. (Sahih Muslim with An-Nawawi. v.2. p. 68.) It is agreed upon
that a woman will not be stoned to death until the birth of the child. This is to

save the child who is innocent.

Chapter 10. What Has Been
Related About Stoning The
People Of The Book

1436. Ibn ‘Umar narrated that the
Messenger of Allah £ stoned a
Jew and a Jewess. (Sahih)
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Comments:

that the Prophet # stoned a Jew
and a Jewess. (Sahih) ©

He said: There are narrations on

This narration is agreed upon and the events mentioned are in Sahih Al-
Bukhari and Sahih Muslim. A Jewish couple was brought to the presence of
the Prophet . They had committed illegal sexual intercourse. The
Messenger of Allah went to their quarter and asked them, “What do you find
in the Torah as regarding the legal punishment of an adulterer?” They
replied, “We blacken their face and humiliate them. We also announce their
crime in public and lash them ™ The Prophet said, “Bring the Torah and
prove your statement if you are truthful.” They brought and opened the
Torah and started reading it, when the reader reached the verse of Rajm’-
stoning, he placed his hand over this verse, and read the verses preceding and
following it. ‘Abdullah bin Salam was beside the Prophet %, he asked the
reader to lift his hand from the page, and he moved away his hand and the
verse of stoning was written there. The Prophet gave the order that both of
them should be stoned to death. (Sahih Muslim v. 2. p. 69.)

1437. Jabir bin Samurah narrated LE ] )_’:, B2 38 G5 - vevy

Lo °
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this topic from Ibn ‘Umar, Al-
Bara’, Jabir, Ibn Abi Awfa,
‘Abdullah bin Al-Harith bin Jaz,
and Ibn ‘Abbas.
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[Aba ‘Eisa said:] The Hadith of
Jabir bin Samurah is a Hasan
Gharib Hadith. This is acted upon
according to most of the people of
knowledge, they said that when the
people of the Book dispute and
they bring their case to the Muslim
judge, then he judges between
them according to the Book and
the Sunnah with the laws of
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(Shari‘ah) the Muslims. This is the G
view of Ahmad and Ishaq. Some of PR
them said that the punishment of e
adultery is not carried out on them.

But the first view is more correct.
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It is clear from this narration that if a law-suit is lodged in an Islamic Court
by non-Muslims, the case will be decided according to Islamic Law. They were
asked to bring the Taurah (Torah) just to prove to them that Islamic
punishment is the same which has been prescribed in the Taurah. (See for
details Sahih Muslim v.2. p69. and Tuhfat Al-Ahwadhi v.2. p.325 and

Takmilah. v.2. p.471-474.)

Chapter 11. What Has Been
Related About Banishment

1438. Ibn ‘Umar narrated that the
Prophet #& lashed and banished,
Abu Bakr lashed and banished, and
‘Umar lashed and banished.
(Sahih)

[He said:] There are narrations on
this topic from Abt Hurairah, Zaid
bin Khalid, and ‘Ubadah bin As-
Samit.
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[Abu ‘Eisd said:] The Hadith of
Ibn ‘Umar is a Gharib Hadith. Tt
was reported by more than one
narrator from ‘Abdullah bin Idris
in Marfi‘ form. Some of them
reported this Hadith from
‘Ubaidullah, from Nafi, from Ibn
‘Umar: that Abu Bakr lashed and
banished, and that ‘Umar lashed
and banished.

This was narrated to us by Aba
Al-Ashajj (who said): “ ‘Abdullah
bin Idris narrated to us” and this is
how this Hadith was reported in
other narrations from Ibn Idris,
from ‘Ubaidullah bin ‘Umar and it
is similar to this. Similarly;
Muhammad bin Ishdq reported
from Nafi‘, from Ibn ‘Umar, that
Abu Bakr lashed and banished, and
‘Umar lashed and banished. And
he did not mention about the
Prophet £ in it. It is correct that
the Prophet £ banished. It was
reported by Aba Hurairah, Zaid
bin Khilid, ‘Ubadah bin As-Samit
and others from the Prophet #&.
This is acted upon according to
the people of knowledge among
the Companions of the Prophet .
Among them were Abu Bakr,
‘Umar, ‘Ali, Ubayy bin Ka‘b,
‘Abdullah bin Mas‘ad, Aba Dharr
and others. Similar has been
reported from more than one of
the Fuqaha’ among the Tabi‘in.
This is the view of Sufyan Ath-
Thawri, Malik bin Anas, ‘Abdullah
bin Al-Mubarak, Ash-Shafi‘i,
Ahmad, and Ishaq.
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This issue has been discussed in the context of narration no. 1434, (For more
details see Tuhfat Al-Ahwadhi v.2. p. 326-327.)

Chapter 12. What has Been
Related About: The Legal
Punishments Are Atonement
For Those Who Receive Them

1439, ‘'Ubadah bin As-Samit
narrated: “We were with the
Prophet #£ [in a gathering] and he
said: ‘Pledge to me that you will
not associate [anything as] partners
with Allah, and that you will not
steal nor commit adultery.” He
recited to them the Ayah.! (And
he said:) “Whoever among you dies,
then his reward is with Allah, and
whoever among you does some of
this and then he is punished, it is
an atonement for him. And
whoever does some of this and
Allah covers it for him, then it is
up to Allah; if He wills, He will
punish him, and if He wills, He will
forgive him.”” (Sahih)

[He said:] There are narrations on
this topic from °‘Ali, Jarir bin
‘Abdullah, and Khuzaimah bin
Thabit.

[Aba ‘Eisa said:] The Hadith of
‘Ubadah bin As-Samit is a Hasan
Sahith Hadith. Ash-Shafi‘l said:
“Regarding this topic — that the
legal punishments serve as
atonement for those who receive
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[l This refers to Sirat Al-Mumtahinah (60:12). See Tuhfat Al-Ahwadhi.
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them — I have not heared anything
more appropriate than this
Hadith.” Ash-Shafi‘l said: It is
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recommended for anyone who
suffers to commit a sin which Alldh
conceals for him, that he too
conceal it, and repent for whatever
is between him and his Lord.”
Similarly it has been reported from
Abtu Bakr and ‘Umar, that they
ordered a man to cover (the sin he
committed).
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The Hadd punishment serves as an atonement, but it will not serve as an
atonement of the offence if an offender continues the vice and does not give
it up. Yet, Allah is Most Gracious and Merciful, and one can count on His
Mercy and Guidance to avoid the vices and sins.

Chapter 13. What Has Been
Related About Establishing
Legal Punishments Upon The
Slave Girl

1440. Abu Hurairah narrated that
the Messenger of Allah # said: “If
one of your slave girls commits
illegal sexual intercourse, then whip
her three times according to the
Book of Allah, and if she does it
again then sell her, even if it is for
a rope made of hair.” (Hasan)

[He said:] There are narrations on
this topic from ‘Ali, Aba Hurairah,
Zaid bin Khalid, and Shibl - from
‘Abdullah bin Malik Al-Awsi.

The Hadith of Abi Hurairah is a
Hasan Sahth Hadith. 1t has been
reported from him through other
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routes, and this is acted upon
according to some of the people of
knowledge among the Companions
of the Prophet £ and others. They
held the view that a man could
implement the legal punishments
upon his slaves without resorting to
the Sultan. This is the view of
Ahmad and Ishiq. Some of them
said that he has to bring them to
the Sultan, and he may not
implement the legal punishments
himself. But the first view is more
correct.
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According to the opinion of most of the people of knowledge, the owner of a
slave is allowed to impose the Hadd punishment on his slave. In the view of
Imam Malik and some of the followers of Imam Shafi‘l the owner of the slave
is not allowed to impose the Hadd punishment of theft. According to Imam
Ath-Thawri and Al-Awza‘l, only the Hadd punishment of fornication can be
imposed on the slave by his owner. The Ahndf’s point of view is that only the
court has the right to impose the punishment of Hadd. Some others say that if
the crime is clearly established and proven, and the owner himself is a man of
honor and prestige, he can impose the Hadd punishment, otherwise, the
matter must be referred to the court of justice.

1441. Abu ‘Abdur-Rahman As-
Sulami narrated: “Ali gave a
Khutbah and said: ‘O people,
establish the penalites upon your
slaves, those married from them
and those unmarried. A slave girl
of the Prophet #& comitted illegal
sexual intercourse so he ordered
me to whip her. I went to her and
she was just experiencing her post-
natal bleeding, so I feared that if I
were to whip her I would kill her’
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or he said: ‘she would die’ - ‘so I
went to the Messenger of Allah %
and I told that to him. So he said:
“You did well.”” (Sahih)

[Abu ‘Eisa said:] This Hadith is
[Hasan] Sahih. [As-Suddl’s (a
narrator in this chain) name is
Isma‘il bin ‘Abdur-Rahman, and he
was one of the Tabi‘in. He heard
from Anas bin Malik, and saw
Husain bin ‘Ali bin Abi Talib, may
Allah be pleased with him].
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This narration indicates that a slave woman who gives birth to a child, Hadd
punishment should not be applied on her immediately. She should be given
enough time to suckle the baby. The same orders are for the punishment of a

sick person. (Sahih Muslim v. 2. P.71.)

Chapter 14. What Has Been
Related About Legal
Punishment For The Drunkard

1442. Abu Sa‘eed Al-Khudri
narrated that the Messenger of
Allah £ implemented the penalty
by beating forty times, with two
shoes — Mis’ar (one of the
narrators) said: “I think it was for
wine.” (Da‘if)

[He said:] There are narrations on
this topic from °Ali, ‘Abdur-
Rahman bin Azhar, Abii Hurairah,
As-S3’ib, Ibn ‘Abbas, and ‘Ugbah
bin Al-Harith.

[Aba ‘Eisa said:] The Hadith of
Abu Sa‘eed is a Hasan Hadith. Abu
As-Siddiq An-Naji’s name is Bakr
bin ‘Amr [and they also call him
Bakr bin Qais].
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1443. Anas narrated that a man
who had drank wine was brought to
the Prophet #£, so he beat him
about forty times with two stalks of
a palm tree. So Abu Bakr did
similarly, and by the time ‘Umar
became Khalifah he sought council
from the people. And ‘Abdur-
Rahman bin ‘Awf said: ‘I see that
the lightest penalty is eighty lashes,
so ‘Umar ordered that. (Sahih)
[Abt ‘Eisa said:] The Hadith of
Anas is a Hasan Sahih Hadith. This
is acted upon according to the
people of knowledge among the
Companions of the Prophet £ and
others. The punishment for
intoxication is eighty (lashes).
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Comments:

A date palm stick without leaves is called Jaridah’. Hitting by two sticks may
mean hitting with by each stick for forty times, making a total eighty strikes, and
it may also mean hitting with two sticks together forty times, that is eighty strikes
with two sticks together. (Takmilah v. 2. p. 488 and Al-Mughniv. 3. p. 150.)

Chapter 15. What Has Been
Related About: Whoever Drinks
Wine Then Lash Him, And
Whoever Does It A Fourth
Time, Then Kill Him

1444, Mu‘awiyah narrated that the
Messenger of Allah & said:
“Whoever drinks wine, then lash
him. If he returns to it, then on the
fourth time kill him.” (Hasan)
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The Chapters On Legal Punishments

[He said:] There are narrations on
this topic from Abu Hurairah, Ash-
Sharid, Shurahbil bin Aws, Jarir,
Abli Ar-Ramad Al-Balawi, and
‘Abdulldh bin ‘Amr.

[Abu ‘Eisa said:] The Hadith of
Mu‘awiyah was also reported like
this by Ath-Thawri; from ‘Asim,
from Abu Salih, from Mu‘awiyah,
from the Prophet . Ibn [Juraij]
and Ma‘mar reported it from
Suhail bin Abi $alih, from his
father, from Aba Hurairah, from
the Prophet . [He said:] I heard
Muhammad saying: “The Hadith of
Abi Salih from Mu‘awiyah from
the Prophet #& about this topic is
more correct than the Hadith of
Abu Sialih from Aba Hurairah from
the Prophet #&. This was only the
earlier order, then it was abrogated
later,” This is what was reported
from Mubammad bin Ishaq, from
Muhammad bin Al-Munkadir, from
Jabir bin ‘Abdullah, from the
Prophet & who said: “Whoever
drinks wine, then lash him, if he
returns to it, then on the fourth
time kill him.” He said: “Then a
man who had been drinking was
brought to the Prophet #£ a forth
time, so he beat him, he did not
kill him.” Similar was reported by
Az-Zuhri from Qabisah bin
Dhw’aib from the Prophet #%, he
(Qabisah) said: “so the order to kill
was lifted, and that was a granted
favor (from the Law-Giver).”

This [Hadith] is acted upon
according to the people of
knowledge in general, we do not
know of any disagreement between
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The Chapters On Legal Punishments

them about this, neither the earlier
or the latter among them. What
strengthens this, is what is reported
from the Prophet £ through many
routes, that he said: “The blood of
a Muslim man who testifies to La
ilaha illallah and, that I am the
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Messenger of Allah, is not lawful

except for one of three: A life for a

life, the (married) adulterer, and

leaving his religion.”
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Comments:

The majority of the scholars hold the view that if a person who had been
punished for drinking alcohol is found guilty of committing the same offence
for the four time, he should not be given capital punishment, as opposed to

Ibn Hazm who believed otherwise.

Chapter 16. What Has Been
Related About: For How Much
(Wealth) Is The Thief’s Hand
Cut Off?

1445. ‘Aishah narrated that the
Prophet #¢ used to cut the hand
for a fourth of a Dinar and beyond
that. (Sahih)

[Abu ‘Eisa said:] The Hadith of
‘Aishah is a Hasan Sahih Hadith.
This Hadith has been reported
through other routes from ‘Amrah,
from ‘Aishah in Marfii* form. Some

oS 2 L oL - O )
(1 ) 3, LI ’c)uj

Gis LR e Bis - 1¢to
& Sk O s o0 O ikl e
/ e Lad Pl
CES TP PP I H

Fo e S e 555 K5 el [0S



The Chapters On Legal Punishments

of them reported it from ‘Amrah,
from ‘Aishah in Mawgqif form.
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1446. Ibn ‘Umar narrated: “The
Messenger of Allah #& cut the
hand for a shield worth three
Dirham.” (Sahih)

[He said:] There are narrations on
this topic from Sa‘d, ‘Abdullah bin
‘Amr, Ibn ‘Abbas, Aba Hurairah,
and Ayman.

[Aba ‘Eisa said:] The Hadith of
Ibn ‘Umar is a Hasan Sahih Hadith.
This is acted upon according to
some of the people of knowledge
among the Companions of the
Prophet # and others. Among
them were Abd Bakr As-Siddiq
who cut for five Dirham. It has
been reported that ‘Uthman and
‘All cut for a fourth of a Dinar. It
has been reported that Abu
Hurairah and Aba Sa‘eed said that
the hand is cut off for five Dirham.
This is acted upon according to
some of the Fugaha’ among the
Tabi‘in, it is the view of Malik bin
Anas, Ash-Shafi‘l, Ahmad, and
Ishaq. They held the view that the
hand was cut off for a fourth of a
Dinar and whatever was beyond
that.

It has been reported that Ibn
Mas‘id said that it is not cut for less
than a Dinar or ten Dirham. And
this is a Mursal Hadith which was
reported by Al-Qasim bin ‘Abdur-
Rahman from Ibn Mas‘id, and Al-
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The Chapters On Legal Punishments

Qasim did not hear from Ibn
Mas‘ad. This is acted upon
according to some of the people of
knowledge, it is the view of Sufyan
Ath-Thawri and the people of Al-
Kuafah. They said that the hand is
not cut off for less than ten Dirham.
[It has been reported that ‘Ali said
that there is no cutting of hand for
less than ten Dirham. But its chain
of narration is not connected.]
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Chapter 17. What Has Been
Related About Hanging The
Hand Of The Thief (Around
His Neck)

1447. ‘Abdur-Rahman bin
Muhairiz said: “I asked Fadalah
bin ‘Ubaid about hanging the hand
around the neck of the thief: ‘Is
this from the Sunnah? He said: ‘A
man came to the Messenger of
Allah #& with a thief so his hand
was cut off, and then he ordered
that it be hung around his neck.”
(Daf)

[Abu ‘Eisa said:] This Hadith is
Hasan Gharib, we do not know of
it except as a narration of ‘Umar
bin ‘Ali Al-Muqaddami from Al-
Hajjaj bin Artah. ‘Abdur-Rahman
bin Mubhairiz is the brother of
‘Abdullah bin Muhairiz and he is
from Ash-Sham.
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The Chapters On Legal Punishments

Comments:

234 293t Lol

LRy ey ey

This punishment is awarded to make a sign of warning for others. Imam
Shafi‘i and Ahmad support this view, and the Ahnaf say that the court has the
right and choice of carrying it out. (Tuhfat Al-Ahwadhiv. 2. p. 332.)

Chapter 18. What Has Been
Related About The Traitor, The
Embezzler And The Plunderer

1448. Jabir narrated that the
Prophet £ said: “There is no
cutting of the hand for the traitor
or the embezzler, nor the
plunderer.” (Sahik)

[Aba ‘Eisa said:] This Hadith is
Hasan Sahih. This is acted upon
according to the people of
knowledge. Mughirah bin Muslim
narrated it — just as Ibn Juraij did -
from Abu Az-Zubair, from Jabir,
from the Prophet &, and it is
similar. Mughirah bin Muslim is
from Al-Basrah, and he is the
brother of ‘Abdul-‘Aziz Al-
Qasmali. This is what ‘Ali bin Al-
Madini said.
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Comments:
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According to Qadi ‘Iyad, cutting of hand is only the punishment for stealing;
robbery, plunder or embezzlement is more than stealing. These offences are
terrorist activities and cause of creating violence and disturbances in the
society, so the state, on such actions, can award severe punishment in the light
of Verse 34 of Sirat Al-Ma’idah. The punishment may be execution or

crucifixion.
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Chapter 19. What Has Been
Related About Not Cutting The
Hand For (Date) Fruits Or
Palm Marrow

1449. Rafi¢ bin Khadij narrated
that he heard the Messenger of
Allah #¢ say: “There is no cutting
of the hand for fruits or palm
marrow.” (Sahih)

[Aba ‘Eisa said:] This is what
some of them reported from Yahya
bin Sa‘eed, from Muhammad bin
Yahya bin Habban, from his
paternal uncle Wasi‘ bin Habban,
from Rafi‘ [bin Khadij], from the
Prophet £, and it is similar to the
narration of Al-Laith bin Sa‘d.
Mailik bin Anas and others
reported this Hadith from Yahya
bin Sa‘eed, from Muhammad bin
Yahya bin Habban, from Rafi‘ bin
Khadij, from the Prophet £, and
they did not mention: “from Wasi
bin Habban” in it.
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Here the fruit means those fruits which are still on trees. According to Imam
Abu Hanifah’s view, cutting the hand is not applicable for stealing edibles, but
in the view of other A’immah if these edibles are not secured and saved in a
house, or by an enclosure, then there is no punishment of cutting the hand.
This punishment is applicable for stealing a thing from a protected place. (4l-
Mughni v. 12. p. 424. and ‘Aridhatul Ahwadhi v. 6. p. 229 & 437.)
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Chapter 20. What Has Been
Related About The Hands Not
Being Cut In Battles

1450. Busr bin Artah narrated that
the Prophet #& said: “The hands
are not cut in battles.” (Sahih)
[Aba ‘Fisa said:] This Hadith is
Gharib. Others besides Ibn Lahi‘ah
reported similar to this with this
chain, and he also said: “Busr bin
Abi Artat.”

This is acted upon according to
some of the people of knowledge,
among them Al-Awza‘l. They did
not see that the legal punishments
should be carried out in battles in
the presence of the enemy, fearing
that the one the punishment was
implemented upon may join the
enemy. So when the Imam has left
the land of war, and returned to
the land of Islam, he applies the
punishment on those deserving.
This was said by Al-Awza‘1.
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Comments:

el

This narration ‘Ubadah bin As-Samit describes that Hudid punishments are
to be carried out and implemented at all places, in travel and in dwellings.
This narration reports that the Hadd punishment of cutting the hand is not
implemented for stealing spoils because a pilferer thinks himself a
shareholder of the spoils. In the case of cutting off his hand, there is the
possibility that he may join the enemy’s lines and commit the crime of

apostasy.
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Chapter 21. What Has Been
Related About A Man Having
Relations With The Slave Girl
Of His Wife

1451. Habib bin Salim said: “A
man was brought to An-Nu‘méan
bin Bashir who had relations with
the slave girl of his wife. He said: ‘I
give you a judgement about her
case according to the judgement of
the Messenger of Allah #&: If she
made her lawful for him, then I will
lash him one hundred times, and if
she did not make her lawful, then I
will stone him.” (Hasan)
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1452. (Another chain) from An-
Nu‘man bin Bashir with similar.
[And it has been reported that
Qatadah said: “Habib bin Salim
wrote to me about him.” And, Abd
Bash-shar (one of the narrators)
did not hear this from Habib bin
Salim as well, he only reported it
from Khalid bin ‘Urfutah.] (Hasan)

[He said:] There is something
similar on this topic from Salamah
bin Al-Muhabbag.

[Aba ‘Eisa said:] The chain for the
Hadith of An-Nu‘man contains
some confusion (Idtirab). He said: I
heard Muhammad bin Isma‘il
saying: “Qatadah also did not hear
this Hadith from Habib bin Salim,
he only reported it from Khalid bin
‘Urfutah.”

[Aba ‘Eisa said:] The people of
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The Chapters On Legal Punishments

knowledge differ over the case of a
man who has relations with his
wife’s slave girl. It has been
reported from more than one of
the Companions of the Prophet i
- among them ‘Ali and Ibn ‘Umar
- that he is to be stoned. Ibn
Mas‘ad said: “The legal
punishment is not required for him,
but he may be punished.” Ahmad
and Ishaq followed what was
reported from An-Nu‘man bin
Bashir from the Prophet €.
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When a woman gave her slave woman to her husband, and he, due to his
ignorance, thought her lawful for himself, while according to the Shari‘ah she
is not lawful for him, the Hadd punishment will not be implemented on him,
but as a warning and teaching lesson to others he will be whipped.

Chapter 22. What Has Been
Related About A Woman Who
Is Forced To Commit Adultery

1453, ‘Abdul-Jabbar bin Wa’il bin
Hujr narrated that his father said:
“A woman was forced to commit
illegal sexual relations during the
time of the Messenger of Allah .
The Messenger of Allah £ did not
enforce the legal punishment upon
her, but he enforced it upon the
one who had done it to her.” And
the narrator did not mention him
assigning a dowry for her. (Da‘if)

[Aba ‘Eisa said:] This Hadith is
Gharib, and its chain is not
connected. This Hadith has been
reported through more than one
route. [He said:] I heard
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Muhammad saying: “Abdul-Jabbar
bin Wa’il bin Hujr did not hear
from his father, nor did he see
him.” They say that he was born a
month after his father died.

This Hadith is acted upon
according to the people of
knowledge among the Companions
of the Prophet # and others, in
that the legal punishment is not
implemented upon the woman who
is coerced into commiting adultery.
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1454. ‘Algamah bin Wa’il Al-Kindi
narrated from his father: “A
woman went out during the time of
the Prophet #£ to go to Salat, but
she was caught by a man and he
had relations with her, so she
screamed and he left. Then a man
came across her and she said: “That
man has done this and that to me,’
then she came across a group of
the Emigrants (Muhagjirin) and she
said: “That man did this and that to
me.” They went to get the man she
thought had relations with her, and
they brought him to her. She said:
‘Yes that’s him.” So they brought
him to the Messenger of Allah 3,
and when he ordered that he be
stoned, the man who had relations
with her, said: ‘O Messenger of
Allah, I am the one who had
relations with her.” So he said to
her: ‘Go, for Allah has forgiven
you.” Then he said some nice words
to the man (who was first brought).
And he said to the man who had
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The Chapters On Legal Punishments

relations with her: ‘Stone him.
Then he said: ‘He has repented a
repentance that, if the inhabitants
of Al-Madinah had repented with,
it would have been accepted from
them.”” (Hasan)

[Abi ‘Eisa said:] This Hadith is
Hasan Gharib Sahih. ‘Alqamah bin
W#2’il bin Hujr heard from his
father; he was older than ‘Abdul-
Jabbar, and ‘Abdul-Jabbar did not
hear from his father.
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Comments:

If a rape is proven against the will of a woman, according to Imam Malik and
Shafii she deserves the dowry and the court has to help her in getting her
right. In the view of Imdm Abn Hanifah and Sufyan she does not deserve the

dowry.

Chapter 23. What Has Been
Related About One Who
Commits Bestiality

1455. Ibn ‘Abbas narrated that the
Messenger of Allah £ said:
“Whomever you see having
relations with an animal then kill
him and kill the animal.” So it was
said to Ibn ‘Abbas: “What is the
case of the animal?” He said: “I
did not hear anything from the
Messenger of Allah # about this,
but I see that the Messenger of
Allah #£ disliked eating its meat or
using it, due to the fact that such a
(heinous) thing had been done with
that animal.” (Hasan)

[Abt ‘Eisa said:] We do not know
of this Hadith except from the
narration of ‘Amr bin Abi ‘Amr
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The Chapters On Legal Punishments

from ‘Ikrimah, from Ibn ‘Abbais,
from the Prophet #. Sufyan Ath-
Thawri reported from ‘Asim, from
Abti Razin, from Ibn ‘Abbis who
said: “Whoever has relations with a
beast, then there is no legal
punishment for him.” That was
narrated to us by Muhammad bin
Bash-shar (who said): “‘Abdur-
Rahman bin Mahdi narrated to us,
Sufyan Ath-Thawri narrated to us.”
This is more correct than the first
Hadith. This is acted upon
according to the people of
knowledge, it is the view of Ahmad
and Ishagq.
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Comments:

Sexual intercourse with animals is one of the most disgusting acts. Though
this is not considered fornication, yet the performer deserves a severe
punishment. This punishment should be exemplary and a clear warning to

others.

Chapter 24. What Has Been
Related About The Punishment
Of The Sodomite

1456. Ibn ‘Abbas narrated that the
Messenger of Allah £ said:
“Whomever you find doing the
actions of the people of Lit then
kill the one doing it, and the one it
is done to.” (Hasan)

[He said:] There are narrations on
this topic from Jabir and Abu
Hurairah.

[Abu ‘Eisa said:] It is only through
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The Chapters On Legal Punishments

this route that we know of this to
be a Hadith of Ibn ‘Abbas from the
Prophet . Muhammad bin Ishaq
reported this Hadith from ‘Amr bin
Abi ‘Amr, so he said: “Those who
do the act of the people of Lit are
cursed.” And he did not mention
killing in it. He did mention:
“Those who have relations with a
beast are cursed.” This Hadith has
been reported from ‘Asim bin
‘Umar, from Suhail bin Abi Salih,
from his father, from Abu
Hurairah, from the Prophet
saying: “Kill the doer and the one
it is done to.”

[Aba ‘Eisa said:] There is some
disparagement in its chain of
narration, we do not know of
anyone who reported it from Suhail
bin Abi Silih besides ‘Asim bin
‘Umar Al-‘Umari, and ‘Asim bin
‘Umar was graded weak in Hadith
due to his memory.

The people of knowledge differ
over the legal punishment for the
sodomite. Some of them held the
view that he has to be stoned,
whether married or not married.
This is the view of Malik, Ash-
Shafi‘i, Ahmad and Ishaq.

Some of the people of knowledge
among the Fugaha’ from the Tabi‘in
— among them Al-Hasan Al-Basii,
Ibrahim An-Nakha‘, ‘Ata’ bin Abi
Rabah, and others — said that the
legal punishment for the sodomite is
the legal punishment for illegal
sexual relations. This is the view of
Ath-Thawri and the people of Al-
Kafah.
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Comments:
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It is agreed upon that sodomy is unlawful, but there is difference of opinion
among the scholars. The punishment of a sodomite, married or unmarried is
stoning. ‘Ali, Ibn ‘Abbas, Jabir bin Zaid, Zuhri, Rabi‘ah, Malik, and Ishaq all
support this view. One point of view of Imam Ahmad and Ash-Shafi4 is also
the same. This is the correct point of view.

1457. Jabir narrated that the
Messenger of Allah & said: “What
I fear most from my Ummah is the
behavior of the people of Luat.”
(Da)

[Abtu ‘Eisa said:] This Hadith is
Hasan Gharib, we only know of it
from this route, from ‘Abdulldh bin
Muhammad bin ‘Aqil bin Abi
Talib, from Jabir.
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Comments:

Sodomy and lesbianism are among the most disgusting forms of sexual
satisfaction. Old civilizations were destroyed and stones were rained upon
such people, as stated in Sarat Hiad Verse 82. “We turned (the cities) upside
down and rained down, on them stones of baked clay, spread layer on layer.”

Chapter 25. What Has Been
Related About The Apostate

1458. ‘Ikrimah narrated that ‘Ali
burnt some people who apostasized
from Islam. This news reached Ibn
‘Abbas, so he said: “If it were me
would have killed them according
to the statement of the Messenger
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The Chapters On Legal Punishments

of Allah #. The Messenger of
Allah & said: ‘Whoever changes
his religon then kill him.” And I
would not have burned them
because the Messenger of Allah %
said: ‘Do not punish with the
puishment of Allah.” So this
reached ‘Ali, and he said: “Ibn
‘Abbas has told the truth.” (Sahih)
[Aba ‘Eisa said:] This Hadith is
Hasan Sahih. This is acted upon
according to the people of
knowledge in cases of apostasy.
They disagree in the case of a
woman who apostasizes from
Islam. A group of the people of
knowledge said she is to be killed.
This is the view of Al-Awzaf,
Ahmad, and Ishaq. Another group
said that she is imprisoned not
killed. This is the view of Sufyan
Ath-Thawri and others from the
people of Al-Kifah.

244 29udd! atgal

8 Jy25 ik O e
AP RNV i
Vo 106§ & 0,25 8Y weY i
JE e o A o1y | it
w‘" R
Bes s 1l [e gf 061
Aot Bl de s e 3l pmo
/ A g
S Iy sl g L,
el il 5 Gl SE ey
e, Q,g\jﬁ\ I shy , < JEE
Y, :,..ar: peie :;,LL AT :j\;u!;)
beoanby Gy GG 0 5A, (B
B, gl

Clmaly Bl Ll (S Db el Bl gyl o 5y T

Comments:

el ol Sut e TAYY

The people, who were burnt alive, were the followers of a Jew named
‘Abdullah bin Sabah. They were hypocrites and they were involved in a
heinous crime of preaching ‘Ali’s divinity, so ‘Ali giving a lesson for others,

gave them such a severe punishment.

Chapter 26. What Has Been
Related About One Who
Brandishes A Weapon

1459. Aba Miusa narrated that the
Prophet # said: “Whoever carries
weapons against us, he is not from
us.” (Sahih)

He said: There are narrations on
this topic from Ibn ‘Umar, Ibn Az-
Zubair, Aba Hurairah, and
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Salamah bin Al-Akwa‘“.
[Aba ‘Eisa said:] The Hadith of
Abt Misa is a Hasan Sahih Hadith.
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Comments:

Picking up weapons of Muslims against Muslim brothers and trying to frighten
each other, or putting pressure, or fighting against each other, is against the
dignity and honor of Muslims. Such behaviour is not expected from Muslims.

Chapter 27. What Has Been
Related About The Legal
Punishment For The Sahtr

1460. Jundab narrated that he
heard the Messenger of Alldh #&
saying: “The punishment of the
Sahir is a strike of the swor
(Da®)

[Aba ‘Eisa said:] We do not know
of this Hadith to be Marfi‘ except
from this route. Isma‘7ll bin Muslim
Al-Makki was graded weak in
Hadith due to his memory. As for
Isma‘il bin Muslim Al-‘Abdi Al-
Basri, Waki‘ said: “He is
trustworthy.” It has been reported
from Al-Hasan as well. What is
correct is from Jundab in Mawgif
form.

This Hadith is acted upon
according to some of the people of
knowledge among the Companions
of the Prophet & and others, and

Witisa sorceror, a witch, or a magician.
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The Chapters On Legal Punishments

it is the view of Milik bin Anas.
Ash-Shafil said that the Sahir is
only killed when the magic he
practises reaches the level of
disbelief, when his behavior is less
than disbelief, then he did not see
that he should be killed.
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Comments:

No doubt magic and sorcery is one of the grievous sins and its practise is strictly
prohibited and unlawful. Sometimes the practices of sorcery reach the
boundary of infidelity and disbelief, and sometimes it remains within the limits
of grievous sin, therefore, it’s teaching and learning are also unlawful.
According to Ash-Shafi‘i a magician should not be killed until he enters the
boundaries of disbelief, but Imam Aba Hanifah, Imam Ahmad and many
Companions of the Prophet # and the followers of the Companions, think
that the sorcerer is a disbeliever and that he does not deserve to be asked to
repent. He should rather be killed. (See for details Al-Mughni v.12. P. 302-303.)

Chapter 28. What Has Been
Related About The One Who
Steals From The Spoils Of
War, And What Is To Be Done
To Him

1461. ‘Umar narrated that the
Messenger of Allah £ said:
“Whomever you find stealing from
the spoils of war while in the path
of Allah, then burn his belongings.”
Salih (one of the narrators) said:
“I entered upon Maslamah and
with him was Salim bin ‘Abdullah.
There was a man there who had
stolen from the spoils of war, so
Salim narrated this Hadith. So he
ordered accordingly, and his
belongings were burnt. There was a
Mushaf in his belongings, so Salim
said: ‘Sell this and give its proceeds
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The Chapters On Legal Punishments

as charity.” (Da‘if)

[Abi ‘Eisa said:] This Hadith is
Gharib, we do not know of it
except from this route. This is
acted upon according to some of
the people of knowledge. It is the
view of Al-Awza‘i, Ahmad and
Ishaq.

He said: I asked Muhammad about
this Hadith and he said: “This was
only reported by Salih bin
Muhammad bin Za’idah, and he is
Abi Waqid Al-Laithi, and he is
Munkar in Hadith. ~T Muhammad
said: “There is another Hadith from
the Prophet #£ about stealing from
the spoils of war and he did not
order burning one’s goods in it.”
[Aba ‘Eisa said:] This Hadith is
Gharib.
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Comments:
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Stealing from the spoils and embezzlement in it is a severe offence. The spoils
of war are collective property of the Muslims, therefore, every one should be
very careful about it, and no one is allowed to take anything from it until it is
distributed. If someone takes anything from it before its distribution, he

commits the crime of embezzlement.

Chapter 29. What Has Been
Related About One Who Says
To Another: “O You
Effeminate!”

1462. Ibn ‘Abbas narrated that the
Prophet #¢ said: “If a man says to
another man: ‘O you Jew’ then
beat him twenty times. If he says:
‘O you effeminate’ then beat him
twenty times. And whoever has
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relations with someone that is a
Mahram then kill him.” (Da ‘if)

[Abu ‘Eisa said:] We do not know
of this Hadith except from this
route. Ibrahim bin Isma‘ll was
graded weak in Hadith.

It has been reported from the
Prophet £ through other routes; it
has been reported from Al-Bara’
bin ‘Azib and Qurrah bin Iyas Al-
Muzani, that a man married a
previous wife of his father, so the
Prophet #% ordered that he be
killed. This is acted upon according
to our companions. They say that
whoever has relations with
someone that is a Mahram and he
knows, then he is to be killed.
Ahmad said whoever has relations
with his mother then he is to be
killed. Ishdq said that whoever has
relations with someone who is a
Mahram then he is to be killed.
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Comments:

In the light of this narration, if someone gives an offensive and objectionable
nickname to a Muslim brother he can be punished under Islamic Law.
Marrying a step mother or other close relatives (Mahdrim) is prohibited.
Adultery is an extremely disgusting act and a capital offence. He who marries
his step mother or fornicates with other close relatives, the punishment of
Hadd is not applied on him, he is killed. In awarding this punishment there is
no difference between married or unmarried person, punishment is the same
and instant. (Tuhfat Al-Ahwadhiv. 2. p. 339.)

Chapter 30. What Has Been
Related About Az-Ta‘zir
(Unregulated Punishments)

1463. Abti Burdah bin Niyar
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narrated that the Messenger of
Allah #& said: “No one is to be
lashed more than ten lashes except
for a legal punishment among
Allah’s punishments.” (Sahih)

[He said:] Ibn Lahi‘ah reported
this Hadith from Bukair and he was
mistaken in it. He said: “From
‘Abdur-Rahman bin Jabir bin
‘Abdullah, from his father, from the
Prophet #g.” This is a mistake.
What is correct is the narration of
Al-Laith bin Sa‘d. It should be:
“Abdur-Rahman bin Jabir bin
‘Abdullah from Abt Burdah bin
Niyar, from the Prophet ££.”

[Abt ‘Fisa said:] This Hadith is
[Hasan] Gharib, we do not know of
it except as a narration of Bukair
bin Al-Ashajj. The people of
knowledge differ over At-Tair,
and the best thing reported about
At-TaZir is this Hadith.
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Comments:

This narration indicates that no offender should be given a physical
punishment of more than ten lashes except if the offense he has committed is
one for which a “Hadd” has been prescribed.
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